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AFFIRMING

A Fayette County jﬁry found Appellant, Paris Charles (Charles), guilty.of
murder and abuse of a ;:orpse. The jury recommended 'a sentence of 35 years
for murder and 12 mohths for abuse of a corpse. The court imposed the jury’s
recommendation and sentenced Charles to 35 years to sérve in prison. Asa
fnatter of right, Charles now challenges his conviction on several»grounds: (1)
the trial court erred in failing to instruct the jury on several lesser included
offenses as Charles requested; (2) the Commonwealth should not have been

. permitted to admit evidence of “Bluestar” reactioné and presumptive tests for

the presence of blood at Charles’s home; (3) the Commonwealth improperly



admitt‘ed} expert evidence of historica_l cell phone tower data; and (4) the trial
~court violated Charles’s constitutional right to present alternative perpetrator
' (aalt-perp) evidence. Charles also allcges that cu_mulétively these errors
rendered his trial fundamehtally unfair. After careful review of the record, we
now .afﬁrm Charles’s conviction. |
L BACKGROUNﬁ '

" Goldia Massey went missing in late September 2014. She was reported aé
missing by her son, Zach Massey. Close in time to her disappearance, it fs
undisputed that Goldia was with Charles.

Police began investigating Charles before 'they had located Goldia.
Charles told police that he had been with Goldia but had dropped her off at her
old residence and she had gotten into a white pick-up truck. He had not seen |
her since.‘ La§v enforéefnent went to Charlés’s home shortly after Zach reported
Goldia missing and found that Charles had begun ripﬁing up the carpet in his
apartment. Charles claimed that Goldia was clearly high and frantic for drugs
‘the evening he saw her. Police were suspicious and obtained a search warrant
Afor Charles’s home, as well as a warrant for both his and Goldia’s cell phones.

On October 24; 2014, Goldia’s dismembcred arm was fqund washed up
6n the banks of the Ke;ntuéky River. Several weeks later, in December of 201 4,
her torso was fbund in the water. Fingerprint analysis and DNA testing
confirmed that the found porfions of the body were those of Goldia. The rest of

Goldia’s body has yet to be found. Medical examiners were unable to



determine cause of death but an anthropologist confirmed and opined that
Goldia’s body had been intentionally dismerﬁbered by -a séw. |

Upon execution of the first search warrant of Charles’s home, after ;che
discovery of Goldia’s body, law enforpement officers uéed a chemical called
“Bluestar.” Bluestar is a forensic agent that chemically reacts when it is
sprayed on blood, shining a bright blue to show officers where there may bé
blood present. Officers swabbed any areas that reacted for samples to send ‘to
the Kentqcky' State Police (KSP) Laboratory. While the search ‘&as conducted, |
Charles met with Qfﬁcérs. He reiteraféd that he had not seen Goldia .siﬂce he
dropped her off and she left in a white pick-up truck. Upon questioning, he
stated that Goldia’s blood should not be in his home at all.

?olice ultimately éxecufed a second search warrant on Charles’s home.
KSP Lab confirmed that four of the samples sent to them from Charles’s home
contained blood that was DNA matched to Goldia. Several other swabs tested
presurﬁpti\}ely positiv-é ‘for.biood but were not confirmed as blood; several of
these items wc;re, however, matched to Goldia’s_ DNA (but could have been
- other genetic material). After being confronted with the fact that Goldia’s blood
was in his hbme, Charles claimed th.at Goldia had been to his home and had
fallen down drunk several times, explainiﬁg the présence of blood. Detectives
also reviewed Charles’s and Goldia’s cell phone recorcis. A forensic aﬁalysis
showed that both phones were signaling off of the same phone towers until
ébout 12:40 a.m. the evening of September 20, 2014, the evening Zach Massey>

claimed his mother went missing. Charles’s phone was once again signaling off
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th¢ tower near his home by 1:35 a.m. His phone signaled off a tower near thé
Kentucky River on Scptember 22rd, Based on all this information; qfﬂceré ‘
arrésted Charies for Goldia’s murder. |

A six-day trial ensued, leading to Charles’s conviction. Charles
attempted to introduce aalt-perp evidence, alleging that Zach Massey had been
the re\a1‘ culprit behind Goldia’s disappeara_nce and death. However, the jury
instead found the Commonﬁvealth’s evidence ‘compelling and found Charles
guiity of murder and abuse of the éorpsc. We will \expla'in further facts as
necessary for our analysis.

| II. ANALYSIS

" A. Charles was not entitled to jury instructions for any lesser-included
offenses. , -

“A trial court’s decision on whether to iﬁstruct the jury on a particular
offense is necessarily based upon the évidence.” 'Holland v. Commonwealth,
466 S.W.3d 493, 499 (Ky. 2015). Due to fhe “trial court’s closer view of the
evidence, we review qﬁestions concerning the propriéty of giving a particular
instruction for abuse of discretion.” Id. (citing Ratliff v. Comrﬁonwealth, 194
S.W.3d 258, 274 (Ky. 2006)).' “The test for abuse of discretion is whether the
. trial judge’s decision was arbitrary, unreasonable, unfair, ~or'uAnsupportecA1 by
sound legal principles.” Foley v. Commonwealth, 425 S.W.3d 880, 886 (Ky.
2014) (citing Commonwealth v. English, 993 S.W.2d 941, 945 (Ky. 1999)

(internal citations omitted)).



The Commonwealth asserted that Charles intentionally murdered. Goldia,
theh intentionally dismembered énd disposed of her body in the Kentucky
River. The,Commonwealth did not assert the metfxogi of homicide or thé ‘
motive. Hong.zer, their case was entirely circumstaﬁtial that the intentionality
of Charles’s conduct.coﬁld be inferred by the gruesome aﬁd deliberate method
of abuse to Goldia’s corpse. Charles argued that, due to the lack of evide;nce'
regarding cause of death, he was entitled to a directed verdict. The defense’s
motions were duly considered and rejected by the trial court.

The Commonweélth did not assert any evidence that Charles may have
had a less culpable mental state at the time of Goldia’s vdeath. More

‘importantly, Charles did not produce any evidence relevant to his state of mind
ét the time of Goldia’s'aeath. Instead, the enﬂre defense was a complete aenial

~of lany involvement in Goldia’s déath. Charles presented only one witness to
question the véracity of the Cofnmonwealth’s timeline of Goldia’s

. disappearance. Déspite this lack of evidence, Charles requested and claimed
he was entitled to jury instructions for the lesser included offenses .of:
ménslaughter, first degree under extreme emotional distress; manslaughter,
second degree; and reckless homicide. Charles claimed that there was no
evidence as to how he intentionally killed Goldia so these other methods were

| just as possible as the intentional muxl'dex_'.

“An instructioﬁ on a lesser included» offense_is required only if,
considering the totality of the evidence, the jury might héve a reasonable doubt

as to the defendant’s guilt of the éreater offense, and yet believe beyond a
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reasonable doubt 'that he is guilty of the lesser offense.” Hudson v.
Commonwealth, 385 S.W.3d 411, 416 (Ky. 2012) (quoting Houston v. |
Commonuwealth, 975 S.W.2d r925., 929 (Ky. 19985). “However, the trial court
has no duty to instruct on a thedry’not supported by the evidence.” Hudson,
385 S.W.3d 4t 416 (citing Payﬁe v. Commonwealth, 656 S.W.2d 7 19, 721 (Ky.
1983)). “In sum, while a defendant is entitled to jury instructions embodying
defenses reasonably suggested by the evidence, he is not enﬁtled to |
instructions for which there is no evidentiary support.” Allen v.
Commonwealth, 338 S.W.3d 252, 257 (Ky. 2011).
There was simply no ev1dence to support any of the alternative theorles

' proposed by Charles’s brief to this Court. The theories are purely hypothetical
| and speculative. There must be evidence to support the theory before an
entitlement to a jux;y instrﬁction arises. Charles really argues that because .
there was a lack of proof for intontional conduct and there was an instruction
for intentiopal murder, he should be ontitlod to instmcﬁoos on all other
possible scenarios, no matter how hypothetical or unlikely. Howéver, Charles
misunderstands the requirements for.a lesser _inchided instruction.

First, there must be the possibility that the jury 'will réasonably doubt
defendant’s guilt as to the instructed charge. See Holland, 466 S.W.3d .at 498
{(quoting Osborne v. Commonwealth, 43 S.W.3d 234, 244 (Ky. 2001)). That
possibility was clearly présenf here. It was possible that the jury could have
~ rejected the Commonwealth’s entire theory of the case »and fouhd Charles not

. guilty of murder.



_However, there is a second réquirement: “a reasonable jurof could ...
believe beyohd a reasonable doubt that the defenaant is guilty of the lesser
offense.” Holland, 466 S.W.3d at 498 (quoting Osborne, 43 S.W.3d at 244).
There was simply no evidence to support any alternative wrongdoings.
Although the jury could have determined there was not enough evidence for the -
charged crime and found Charles not guilty, that does not mean; ergo, that the
jury wduld have acted reasonably in finding him guilty of a lesser offense.
There was no evideric_e short of pure speculé.tion to éupport any other theory.
Had the jury harbored reasonable doubt as to Charles’s intentional conduct in

murdering Goldia, they would have had no 5asis for then finding him' guilty
beyond a reasonable doubt of any other lesser-included offense. |

Chaﬂes was not entitled to any instructions on lesser-included offenses.
We hold the courtﬁ did not err in refusing to instruct the jury on any of the
requested offenses.

B. There was no reversible error in admitting any of the blood
evidence. ‘

Charles made several pretrial motions, both written and oral, regarding
the admission of blood evidence sought to be introduced by the
Commonwealth. He had two main objections to this evidence. One, Charles
arguéd fl;lat any tésting resulting in “presumptive” positive for blood without
further confirmatory testing was inadmissible pursuant to Kentucky Rules 6f
Evidence (KRE) 401, 402, and 403. Two, Charles argued that Detective
‘Reiker’s testimony about Bluestar tésting in his home was inadmissible

pursdant to KRE 702 and 403; additionally, Charles argued that the
| | 7



Commonwealth’s editing of the photographs of this testing enhanced the
inadmissible and prejudicial 'nature of the photbgraphs. We shall address each
of these argﬁments inturn. | | |

‘We note that the trial court’s decisions on evidentiary rulings are granted
“broad discretion” and these decisions should only be reversed “where there
has been clear aBuse of discretioh.” Page v. Conimonwealth, 140 S.W.3d 416,
420 (Ky. 2004) (citing Partin v./Co_mmoriwealtfi, 918 S.W.2d 219, 222 (Ky. '-
1996)). “The test for an abuse of discretion is whether the trial judge’s decision
- was arbitrary, unreésonable, unfair, or unsupported by sound legal principles.”
Webb. v. Commonwealth, 387 S.W.3d 319, 324 (Ky. 2012) (quotihg Andersb'n v
Commonwealth, 231 S.W.2d 117, 119 (Ky. 2007) (citing Goodyear Tiré & |
Rubber Co. v. Thompson, 11 S.W.3d 575, 581 (Ky. 2000)).

1) The evidence of presumptive testing was properly admitted.

Marci Adkins with Kentucky Sta;ce Police Lab testified at Charles’s trial. |
She testified aboﬁt 'several items presented to the lab for tes‘ﬁrig. First, Ms.
" Adkins conducted a visual examinétioh of the items, then swabbed areés .for
testing. Secohd, she conductéd what 1s known as the Kastle-Meyer test, which
tests for the presence of blood. Without further confirmation, Ms. Adkins
st;elted that items returning a positive result under this tést can only be termed
as “presumbtive blood,” as only additional confirmation testing could
conclusively é_stablish the presence of blood of human origin. -Ms. Adkins
' admitted'ti'xat relevant literature notes that this test can result in false

i)ositives, although she has yet to see a false positive personally in her own
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experience. Third, if the sample was large enough, Ms. Adkins conducted
conﬁrmaﬁon testing. Fourth, presumptively positive items \&ere forwarded to
another lab employee for DNA testing.

Out of the 14 items! Ms. Adkins tested from various areas in Charles’s
home, 10 itefns were presumptively positive for blood under the Kasﬂe-Meyer
test. Four of these items were confirmed as blood and tested presumptively és'
human blood. The other six items were insufficient sar_nples to allow. for |
confirmation testing and were instead forwarded on for DNA testing without
conﬁrmation.' ‘Nine of the ten total items that were presumptively positive for
‘blood matched Goldia’s DNA at a probability of either 1 in 20 quadriilion or 1
in 25 quédﬂllion; the tenth and ﬁnél sample was insufficient to establish a
DNA profile.

Although the legal basis for Charles’s objection was not fully enumerated
in his b1;ief, the pretrial filings and heérir_lgs regarding this issue‘ show that
Charles’s ‘objection was under KRE 401 and 403. First, he argues that the
“presumptive” nature of this testing rendered it irrelevant and, therefore,
inadmissible. Alternatively, if the evidence was 4re1evant, Charles argues that
the qﬁestionablé nature qf the testing caused the evidence’s probative value to
be substantially cutweighed by its prejudicial natufe.

We begin with the prerhise that the standard for ;‘gievance “is powerfully

inclusionary and is met upon a showing of minimal probativeness.” Roe v.

- 1 This count excludes the buccal swab from Charles used as a standard in the
DNA testing.
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Commonwedlth, 493 S.W.3d 814, 820 (Ky. 2015) (internal citations omitted).
This rule tends to have a “favor toward felevént evidence, reflecting the general
inclusive thrust in Kentucky évidence law.” Manery v. Commonwealth, '492
S.W73d 140, 147 (Ky. 2016). Relevant evidence is '“evidepce having any
tendency to make the existence of ariy fact that is of consequence to i:he
determination of the action fnore probable or less probable than it Would be
without the evidence.” KRE 401 (emphasis _addedj.

We hold without quesﬁon that the presumptive test results here are
relevant. Evidence must hot be absolutely conclusive without question in order
to be relevant. Here, Ms. Adkins testified that the methodology had faults but
was generally reliable and she hefself had never seen a false positive result.2
S.he testified that she could not conclusively say the items that were not |
confirmed were, in fact, blood. Howéver, this does not make the e\;idence

-irrelevant. If just 'provides information for the jury to utilize in the weighing of
this evidence. This evidence cleariy tended to prove that the victim underwent
some ‘kind of trauma in the home, leaving traces of her blood. Even with the
caveat that this blood evideﬁce was unconfirmed, it still tended to prove this
vital fact of the Commonwealth’s case. Thus, giveri the evidence’s relevance, we
rﬁust determine whether the prejudicial effect Substant_ia.lly 6utweighed' this |

probativeness.

2 It is important here to note that Charles did not question the scientific
reliability of these tests under Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592
(1993), and we therefore do not address the admissibility of this testing under that
standard but rather only address the admissibility under KRE 401 and 403.
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“Although relevant, evidence may be excluded if ité probative value is
substantially outweighed by the danger of undue prejudice, confusion of the
issues, or misleading the jury, or by considerations of undue delay, or needless
presentation of cumulative evidence.” KRE 403. When determihing whether
this danger substantially outweighs the probative Vallie of the evidence, the
court has three determinations:

~ (i) Assessment of the probative worth of the evidence whose
exclusion is sought; (ii) assessment of the probable impact of
specified undesirable consequences likely to flow from its
admission ... ; and (iii) a determination of whethér the product
of the second judgment (harmful effects from admission)
exceeds the product of the first judgment (probative worth of
evidence). : -
Webb v. Commonwealth, 387 S.W.3d 319, 326 (Ky. 2012) (quoting Partin, 918
. 8.W.2d at 222). The rule “does not offer protection against evidence that is
merely prejudicial in the sense that it is detrimental to a party’s case.” Webb,
387 S.W.3d at 326 (citing Carter v. Hewitt, 617 F.2d 961, 972 (3d Cir. 1980);
Brazos River Auth. v. GE Ionics, Inc., 469 F.3d 416, 427 (5th Cir. 2006)).

In Manéry, this Court was presented with the admissibility of a forensic
test, resulting in a presumptive positive for gonorrhea. 492 S.W.3d at 147-49.
The test result was relevant as it tied Manery to the child victim. Id. at 147.
Manery, like Charles here, argued that the presumptive nature of the test
rendered it irrelevant or that the possibility of false-positives made the test
results innately and unfairly prejudicial. Id. at 148. But this Court recognized

that “each type of forensic test carries its own methodology and its own

processes in reaching a reliable result in addition to its own risks for error ...
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sgmé tests are more accurate than others.” Id. Despite these inherent risks,
“[florensic eviden(;e, so long as it may be reasonably 1;e1ied upon, is perhaps the
best evidence available :to the 'Commonwealth” in both Manery and in the case
before us now. Id. at 148-49. Given the circumstances of the presﬁmptive test
in Manery, the Court was “left only with the argument that it might have
resulted in a false-positive—a concern irﬂplicit in every consideration of
forehsic evidence—édupled with the failure to conduct additional ‘test_ing td
reach a forrnalj diagnosis ... ” Id. at 149. The Court, nonetheless, held the trial
court did not abuse its discretion in admitting the ‘evidence. |
Likewise, we hold that the trial court did not err in deterrﬁining this
evidence was also admissible. We have outlined the clear and prevalent
relevance of the evidén‘ce. The Commonwealth’s case was purely
circumétantial. Charles initia_lly denied that any of Goldia’s blood would be in
his home, yét the lab confirmed four separate swabs as blood métching the
victim. Six other pres;umptive positives for blood at six other locations on the
walls of Charles’s home are obviously highly relévant, not oniy as evidence of
the crime itsélf but his lies about the crime. We are also unpersuaded that
these test resﬁlts were unduly prejudicial to overcome this levei of
probativeness. Ms. \Adkins was foi‘thright in admitting that she cannot call
these ttizstre,sults confirmed biood. She admitted that the literature about this
‘testing quantifies false positive test results. Defense croséed her effectively ‘onA

the value of this testing. These facts were then, appropriately, left for the jury
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to weigh and measure in its ultimate decision. There was no error in admitting
this evidenpe. | |
2) Admitting tﬁe Bluestar evidence was not palpable error.

As previously stated, upon execution of é search wérrant for Charles’s
home, officers utilized a chemical called Bluestar to forensically examine the
home. Prior to triél, the defense objécted to any introduction of evidence
regérding the use of Bluestar. Charles argued three main objections: (1) the
testimony required exbert testimony which had not been disclosed or noticed
pursuant to the fules of discovery; (2) the Commonwealth edited the
photographs showing the Bluestar reaction, creating a prejudicial effeét; and
(3) the introduction of the photographs and tesfimoﬁy violated KRE 403. The
trial court dismissed the discovery violation, noting that information regarding
the Bluestar testing was within discovery. and thus, defense was on notice. As
to the requirement for expert testimony, the court siﬁply noted that someone
appropriately qualified could testify 'about thé testiﬁg. Defense failed to request
a Daubert hearing or object as to the scientific reliability of the evidence or
‘ qualifications of the expert witness, either pre-trial or during trial on this
matter. The trial'court also dismissed any further objections, noting it
deterrﬁined that based on the facts of the ‘case, the Bluestar testing was a
recognized technique and relevant.

Detective Bill Reiker testified .foz.' the Commonwealth at trial about the
use of this forensic tool. He explained that Blﬁestar is a forensic agent that

chemically reacts when it is sprayed on blood, reacting with the iron in
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hemoglobin, shining a bri-ghtv blue to show officers where there may be blood
present. Det. Reiker testified briefly of his experience with the forensic agent
and his brief training in the use of it. He exblained that most of his training
was through on—the—job training and he had utilized Bluestar about twenty
times in processing crimé scenes. He testified speciﬁcélly as to several afeas in
Charles’s home that reacted whehsprayed Wi/;'.h Bluestar. Swabs were taken
from these areas and several were forwarded on to the lab for testing.

We will address each of Charles’s arguments regarding this evidence in
Aturn, and explain further facts as necessary.

i. Allowing the detective to testify as a lay witness without
proper qualification was not palpable error.

In his brief before this Court, Charles argues that Det. Reiker “was not
~ an expert witness.” Charles recounts Det. Reiker’s limited experience and
éducation, opining that Det. Reiker was simply unqualified pursuant to KRE
702 to testify as.to this technical -and scientific testing. Charles notes that thé
Commonwealth c‘aﬂléd Det. ﬁeiker_ as a lay witness and failed to qualify or
notice him as an expert witness. Despite these seemingly valid arguments
r.égarding the technical nature (;f this testimony, Charles simply failed to
challenge Det. Reiker’s testimony und‘er Daubert, as an uﬁqualiﬁed witness
giving expert testimony. Instead, Charles placed his sole objection to this
testimony as a discovery violation.

The Commonwealth cannot, and should not, attempt to disguise expert
" testimony as lay witﬁess testimony. Likewise, the Defense cannot remedy its

failure to properly challenge an expert witness by claiming that the
14



Commonwealth called the witness as a non-expert. While the Defense is not
responsible for putting the Commoriwéalfh on notice that ﬁle testimony in
question is expert, thereby giving up a strategical advantage should the
Commonwealth forego appropriate notice, the Defense must.still.make the
appropriate objections.

We would note here that we have serious quéstions as to the
Commonwealth’s practice of this issue.. "The Commonwealth seemed intent on
presenting this Atéstir.nony as lay tesﬁmony, avoiding discovéry disclosures and
notices, rather than being forthright with the production of technical evidenée.
We Would again remind the Commonwealth of a prosecutor’s duty to ensure
the fairness of a trial, for victims and defendants, alike. However, given this
information, we must acknowledge that Charles failed to make the appropriate
objections or requests for hearings under KRE 702 and Daubert. The
Commonwealth correctly notes that wé 1:1ave, in the past, noted our
unwillingness to speculate as to the results of an unrequésted Daubert hearing.
See Tharp v. Commonwealth, 40 S.W.3d 356, 367-68 (Ky. 2,0'00) (“We decline to
speculate on the outcome of an unrequested Daubert hearing; or to hold that
the failure to conduct such a hearing sua sponte constitutes palpable error.”).
As suéh, we are forced to review this issue under palpable error review. .

Under Rule of Criminal Procedure (RCr) 10.26, “[a] palpable error which
. affects the substantial rights of a party may be considered ... by an appe_liate
court on appeal, even though 'insufﬁciently raised or preserved for review, and

appropriate relief may be granted upon a determination that manifest injustice
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has resulted from the error” (emphasis added). “When an appellafe court
engages in a palpable error review, its focus is on what happened and whether
the defect is so manifest, fundamental and unambiguous that it threatens the
integrity of the judicial process.” Martin v. Commonwealth, 207 S.W.3d 1,5
(Ky. 2006). o |

Under KRE 702, “a wirness dualiﬁed as an expert” can testify as to
“scientific, technioal,. or other specialized knowledge.? We note a situation
similar to ,t'he present case in Mondie v. Commonwealth. There, the
Commonwealth had two officers testify regarding firearm ejection patterns
without qualifying or presenting those witnesses as experts. Mondie v.
Commonwealth, 158 S".W.éd 203, 210-12 (Ky. 2005). In Mondie, the defense
did object to the testimony being from a lay witness but “he did not object to
. the failure to qualify [the officer] as an expert on ejection patterns and did not
request a Daubert hearing.” Id. at 212 (internal citations omitted). There, we
noted that “[o]rdinarily, this matter would be resolved by the fact that the error
was not preserved.” Id. However, because the case was reversed, we provided
further guidance on the issue for retrialT M.

Here, the issue was even less preserved than in Mondie. Defense
requested discovery sanctions but did not request a Daubert hearing, object to
the officer presenting expert testimony as a lay witness, or present a
contemporaneous obJect10n to any of the testlmony at trial. Det. Re1ker s
testimony was clearly technical_, requiring expert knowledge. He testified as to

chemical reactions leading to a conclusion that blood was present on the walls
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-a c;)nclusion to whiéh a member of the general public could not reach
“without specific tréining or knowledge. This is the epitome of testimony under
the umbrella of KRE 702.

The Commonwealth failed to honestly present this'testimony as expert
testimony. However, Charles failed to appropriately object or questiori the
reliability of this testimonf or the qualifications of the witness to give such
testimony. We will hot “speculate on the outcome of an unrequestéd Daubert
hearing.” Tharp, 40 S.W.3d at 367-68. Withouf further information in the
record, we cannot say that the detective would not have been qualified as an
}expert or that the trial court vyould have found the evidence inadmissible. We
decline to speculate as to what could have been. We cannot even say that the
trial court erred — had the trial court been presented with a Daubert challgnge,
we would be faced with a very different decision. But we cannot assﬁme what
Would or would not have happened. As such, we cannot say 'tl'-lat this situation
led to “manifest injAustice.” There is ﬂo palpab1¢ error in Det. Reiker testifying -
as to the Bluestar testing and photographs.

ii. Although the Commonwealth should have notified the
Defense of the alteration to the photographs, the
photographs were still otherwise admissible pursuant to
KRE 901 and 403.

’I“he Commonwealth compounded our reservations as to this particular
presentation of evidcnc’e-by éltering the images and failing to notify the Defense
of this edit. Det. Reiker photographed severgl images of the chemical reaction
created by the Bluestar in Charles’s home during their search. lThese’ images

were turned over to the Commonwealth and Defense. The Commonwealth,
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l'iowever, felt that the images were not clear enough and decided to alter the
contrast of the photographsv to make the Bluestar chemical appear an even

| brighter blue in the photographs. Our main concern with this issue is that the
Commonwealth did not tell the Defense of this alteration. Instead, only aifter
being challenged three separate times during a prgtrial hearing as to whether
these image‘s wei"e edited did the prosecutor finally adrriit that someone in her
office had changed the contrast iri the photographs. Charles promptly objected
to the admission_of this evidence. | |

We must take this opportunity to once again rémind the agents of the

Commonwealth of tlieir very special and particular duty. ‘;A. prosecutor has the
responsibility of a minister of justice and not simply that of an advocate. This
responsibility carries with it specific (ibligations to see that the defendant is
accorded procedural justice and that guilt is decidéd upon the basis of
sufficient evidence.” SCR 3.130, Editors’ Notes, cmt. (1). Prosecutors owe the:
public a unique obligation to not only zealously advocate for their case but to
ensure that they are honestiy and forthrightly searching for the truth while
upholding the sacred rights bestowed upon every defendant chai‘ged with a
crime. As such, we would remind prosecutors not to play games with evidence
.but to be open and fair ixi_their production of evidence. Simply telling the
Defense about an alteration to a photograpl'i — an alteration that was

~ admittedly purely te(ihnical ~ with sufficient time to bring a motion before the

trial court would have protected Charles’s rights.

18



However, given this concern, we must still hold that the Aevidence as
presented was admissible. For a photograph to be properly édmittéd, it must
simply be authenticated puréuant to KRE 901 and be otherwise admissible
under our rules of evidence. We hold that _thése photographs met the
threshold for KRE 901 and the probativeness of the photographs was not.
substantially outweighed by any prejudicial effect.

KRE 901 requires “authentication or identification as a condition
précedent to admissibility,” which “is satisfied by evidence sufficient to support
a} finding that the matter in queétibn is what its proponent claims.” This
burden “is slight, which requires only a prima facie showing of authenticity to
the trial court.” Johnson, 134 S.W.3d at 566 (citing United States v. Reilly, 33
F.3d 1396,. 1404 (3d Cir. 1994)). Despite the Commonwéalth’s edifing of the
photographs, Det. Reiker testified that the color of the printed photograiahs was
accurate as to what he saw that day while applying the Bluestar formula. He
testified that due to coloring, the reaction was not as bright in the initial
photographs agv it wés fhét day. As such, the photographs were what they
purported to be. This satisfies KRE 901 for authentication.

Charles also argues that this evidence should have been excluded under
KRE 403 as it was “massively misleading.” Charles’s prexﬁiée is thét, because

Bluestar can result ih a positive chemical reaction .tio substances other than
blood, the potentiality for prejudice évérwhelmed any‘possiblie probativenéss.
However,'this argument, just as in Charles’s argument regarding prcsﬁmptive

testing, must fail. The requirement for probativeness is slight. Despite this
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minor requirement, the probative value of this evidence was very high. It made
the possibility (not an actuality) that Goldia’s blodd Wés in Charles’s home
much more likely. This possibility was coﬁched in terms of potential erfprs by
both the Commonwealth and Charleé. Det. Reiker admitted that sorﬁe
substances other than blood cax; result in positive reactions to BlﬁeStar.
Hov.vev‘e-r, it still made it mbre likely that Goldia’s blood was present in that
home. And that was verified by later lab testing. As we stated in Manery,
“each type of forensic test carries its own rnéthodology and its own processes in
reaching a reliable result in addition to its own risks for error ... ” 492 S.W.3d
at 148. These specﬁlative possibilities do not undermine the relevance of the
evidence; this still requires a weighing of relevance ;elnd préjudice. Heré, the
relevance still outweighed any possible prejudice. This prejudicc_: was mitigated |
by an effective cross—examination. Thus, we hold the trial court di'd..'not err in
permitting Det. Reiker to testify about the Bluestar testiné and admitting the
Bluestar photographs.
C. The trial court properly admitted cell tower data evidence. |
We preface our analysis of this issue, as presented by Charles, by

explaining that we a:1re deeply troubled by the procedural idiosyncrasies created
by the pérties and the_ trial court in this case. Thus, we must first explain the
ﬁro’cedurél progress of this issue and our interpretation of those situaﬁons.

| In January 2016, the trial c_ourtvco'nductéd a hearing on several motions
by both the CémmonWealth and Defense, including the Defense motion to

exclude Sergeant David Richardson from testifying as an expert witness .
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regarding historical cell tower data, pursuant to Daubert v. Merrell Dow
Pharmaceuticals, Inc., and KRE 702. At that heai'ing, the Commonwealth first |
argued that a Daubert hearing was unnecessary and asked to present Sgt.
Richardson as a witness to explain his background and the information to
which he would testify at trial. The trial court heard that testimony, after
reiterating the Commonwealth’s statement that all the parties Weré not in court
that day for an actual Daubert hearing. |

The Commdnwealth took extensive tesfimony from Sgt. Richardson on
his experience in law enforcement, training generally and specifically on
historical cell tower data a-lnd»its usage, the phone recdrds in this case, the
meaning of those cell pﬁone records, and the irhport those records carry; so far
as pfoviding a possible locat_iori of both the Defendan;c and the victim in the
vrelevant time period. Sgt. Richardson testified that the cell phones of the
Deféndant and the victim were “pinging,” or signaling off of, the same cell
phone towers at the time of the victim’s disappearance.3 Sgt. Richardsoh then
testified that the victim’s cell phone stopped pinging any cell phone towers at a
certain time, implyiné that it was out of range or turned off. Sgt. Richardson
concluded that, based on this evidence, th¢ Defeﬁdant and victim were either
together or in close proximity tq each other during the day of Goldia’s alleged

disappearance.

3 For a more in-depth explanation of the logistics and technicality of historical
cell phone data, please see this Court’s opinion in Holbrook v. Commonwealth, 525
S.w.3d 73, 79-80 (Ky. 2017).
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The Defense coﬁducted an extensive cross-examination as to Sgt.
Richardeon’s lack of significant training regarding cell phone recorde and his
- lack of knowledge as to certain informatien regarding these records. She also
questioned him about the extent of the conclusion he could make frofn these
records; he admitted that he could not say for-sure that‘Chax"les and the victim
were together. Inetead, he could just state that their ceil phones were pinging
the same cell phone towers, implying they were at least close to each other. At
that time, the judge continued the hearing to the following Monday and both
pérties_‘stafed Sgt. .R.ichardso_n was not needed for any further testimony.

On . January 25, 2016, the hearing continued with argumeﬁt ffom both
sides. The Commonwealth argued that all of Charles’s issues go to weight of
the evidence and not admiesibility; the prosecutor also argued that Sgt.
Richardson was qualified to testify to these records. Charles, in turn, argued‘
that the tesﬁmony involved technical and scientific information and Sgt.
Richardson must be qualified as an expert witness fo testify to these matters.

Charleé noted. that the Commonwealth had not requested that Sgt. Richardson
be recognized'as an expert or noticed him as an expert pursuant to the Rules of
Criminal Precedure. Charles concluded that Sgt. Richardson could not testify
to these matters as a lay witness.

» After some back and forth on this issue between the parties and the trial
court, the Commonwealth then stated that “to a certain extent,” Sgt.
Richardson was an expert and could testify based on his specialized

knowledge. Charles remarked on the ‘_‘.disingenuou_s” nature of the
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Commonwealth’s statement, given that the Commqnwealth had argued against
any kind of ne.ecll for a Daubert hearing because the witness did not need to be
an expert. The trial court continued to ask the Defense what expert.opinions
Sgt. Richardson Awas making that led to the Defense objection.

The trial court asked the Commonwealth'hdw the wi;cness was quaiiﬁed
to make the statements to which he would testify. The Commonwealth stated
‘tha-t he was qualified from his training. The judge asked if they needed another
hearing to add to this information; the Commonwealth stated' it did not think
they would have any further information to add and Defense counsel rémaihed
silent and did not request fuljther testimony on the subject. From thisv '
exchange, this Court must assume.that the parties intended the testimony

.from Sgt. Richardson to be utilized to make rulings on fhis issue and did not
request or need further testimony from any witnesses.

At that fime’, the judge stated that the witnesé could testify the same way
~ he did at the hearing regarding this issue. The trial court stated that it was
“persuaded [Sgt. Richardson] knows what he’s talking abou_t,” and knew
enough about the subject matter of his testimony. 'Th(f, judge found him to be
_“well—qualiﬁéd.” The judge stated that it was not‘an' expert opinion but the
witness was only a technician of the records. Defense .counsel re_peatedly'
asked Qhéther this witness was being treated as an expert or lay witnéss; the
trial court merely stated that he was not sufe that rﬁatter was ever resolved by

the hearing.
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- In May 2016, the Commonwealth entered a notice of éxperf testimony to
the court and Defense, and included Sgt. Richardson as an éxpert witness. At
a hearing on Juﬁe 6, 2016 regarding a suppression mo‘.cion,.Defense counsel
asked for clarification on this issue. The trial court then held that, based on
Sgt. Richardson’s work, training, and expertise, he was qualified to testify as
an expert about the cell phone records. The judge found thét this information
would be helpful to the jury and he was persuaded that the witness knew what
‘he v;ras talking about. He overruled the Defense motion to exclude the witness.
Defense counsel then seemed to argue that the witness should only be allowed
to testify as a lay v;zitness and stated she would supplement thelrecorc.l with a
brief of authority. The trial court followed up this oral hgaring with a written
order, overruling the Defense motion.

1) Historic .cell phone datg requires an expert witness.

. At the outset, we must hold that the evidence in qﬁestion wés .
specialized, technical knowledge requiring a qualified witness under KRE 702.‘ ,
. Under the rule, only “a witness qualified as an expert” may testify to “scientific,
technical, or other specialized knowledge.”‘ If there is “a proffer of expert
testimony, the trial judge must determine at the éutset of trial ... ‘whether the
expert is proposing to testify to (1) scientiﬁc [, technical, or other specialized]
knowledge that (2) will assist the trier of fac.:t to unde'rstahd or determine a fact
in issue.”  Goodyear Tire & Rubber Co., 11 S'W.3d at 578 (duoting Daubert, 509
U.S. at 592). To the first issue, the judge must decide whether this évidence

falls under KRE 702.
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. -
When faced with the cell phone records in this case, a lay witness would

not have the necessary knowlec_lge to interpret the meaning or import of those
records. This fact is further evide'nced by the Commonwealth’s own
questioning fegarding Sgt. Richardson’s training with the FBI and other
organizations on how to read and interpret cell phone records like the ones at
issue here. This is technical knowledge that requires .an 'expért witness to
explain. Thus, the 'requljr_ements of KRE 702 must have been fulﬁlled‘ for Sgt.
Richardson to testify as he did at trial about the meaning of thesé records.

2) The trial court did not abuse its discretion in holding Sgt.
‘Richardson was qualified as an expert witness.

~ At first, the handling of the Defense motion to exclude creates some
confusion as to what issues the court and parties were addressing. The odd
practice of havihg a preliminafy hearing as to whethe; a hearing is needed —
‘but then tfeating that testimoﬁy as sufficient for a hearing - gives this Court
pause and doubt as to the procedural adequacy of the proceedings. However,
we must tfeat the proceedings as the parties did and do our best to ensure the
fairness of those proceedings. |

Although the Commonwealth initially argued that Sgt. Richardson did

not need to be an expert, the prosecution questioned him as to his
qualifications and later submitted notice 4regarding his expert testimony.
Although Charles initially argued that Sgt. Richardson could not test1fy as a lay
witness, he later argued that Sgt. Richardson was not qualified as an expert
and could Only testify as a lay witness. The trial court initially stated Sgt.

Richardson did not need to be an expert but, after the Commonwealth entered
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its'notice, still found him to be qualified as an expert based on its initial
ﬁndings after the'hearing.' The trial court gave Charles én opportunity to
request further testimony or additional time to present evidence as to the
lreliability of the rﬁethods of cell phone data duriﬁg argument in January 2016;
however, Charles %iid not take advantage of that dpportuﬁity. All pérties
treated the testimony from Sgt. Richardson as testimony that would have been
.repegted had a formal Daubert hearing occurred. We shall, therefore, treat that
testimény in the same manner - as testimony for the purposes of a Daubert
hearing. As guéh, we must view the trial court’s decision based on the
evidence it had before it. |

“A trial court’s ruling on the admission of expert testimony is reviewed
under the same standard as a trial court’s ruling on any other evidentiary
| matter.” Goodyedr Tire & Rubber Co., 11 S.W.3d at 578 (citing Fugate v.
Commonuwealth, 993 S.W.2d 931, 935 (Ky. 1999) and Justice v. Commonwealth,
987 S.W.2d 306, 21‘4'—15 (Ky. 1998)). -“[A]bﬁse of discretion is the proper
standard of review,” therefore, fof a ruling on admission of expert tes;cimony.
Goodyear Tire & Rubber Co., 11 S.W.3d at 577 (internal citatié)ns omitted).
“TheAdccision as ﬁo qualifications of an cxpért rests in the sound discretion of
_ the trial court and we will not disturb such ruling absent .a'n abuse of
discretion.” Fugate, 993 S.W.2d at 935 (éiting Kentucky Power Co. v. Kilbourn,
307 S.W.2d 9 (Ky. 1957) and Ford v. Comrﬁonwealth, 665 S.W.2d 304 (Ky. |
1983)). “The test for abuse of discretion is whether the trial judge’é decision

was arbitrary, unreasonable, unfair, or unsupported by sound legal principles.”
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‘Foley, 425 S.W.3d at 886 (citing English, 993 S.W.2d at 945 (internal citations
omitted)). | | |

We cannot say that the trial court’s decision here, to qualify Sgt.
Richardson as an expert and allow him to testify as to the cell tower data, was
“arbitrary, unreasonable, unféir, or unsupported by'sound legal pﬂncipl¢s.”
See Foley, 425 S.W.3d at 886. Although technical knowledge, the testimony
did not require particularized testing. Sgt. Richardson testified as to multiple
years in law enforcement; multiple times revieWing records like these;
specialized training he had imdergone; communications with cell phone
companies to obtain further information about records; and several years’
experience in the general field of law enforcement forensics. The trial judge
specifically stated that Based on Sgt. Richardson’s work, .training, and
expertise, he found the officer to be qualified to explain these fecords to the
jury. Based on the information in the record before us, we cannot hold that
such a decision was an abuse of discretion. |

We still recognize “that the admission of historical cell-site evidence is.a
matter to be aésessed carefuliy.” Holbrook, 525 S.W.Sd at 82. However, here,
as in Holbrook, the “testimoriy was relevant and probative.” Id Although
Defense counsel questioﬁed Sgt. Richardson’s lack of ability to a_nsWer speciﬁc
quesﬁoﬁs she posed, this is a matter of weight rather than admissibility. An
expert must not be infallible to be qualiﬁed; based on the informationvbefore it,
this wés a matter soundly in the trial court’s discretiqn. We still caution trial

courts to carefully assess the nature of this proffered evidence—both the
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\ .
qualifications of the expert and the reliability of the evidence. But based upon
our review of the circumstances in this case, we cannot say the trial court’s

decision was an abuse of that discretion.

3) The trial court did not abuse its discretion in admitting the
cell phone evidence under KRE 403.

Charles also argues thaf admission of this evidence violated the tenets of
KRE 403. Here, we must reiterate our holding as to the preéumptive blood
testing. The threshold for relevance is a ‘_‘minimal’; showing of probative value.
See Roe, 493 S.W.3d at 820 (internal citations omitted). Thé evidence had a
tendency to prove the Commonwealth’s theory that Charles and Goldia were
together on the evening that she was murdered. Additionally, the probative
value of this evidence was not substaritially outweighed by any undue
prejudibe. See KRE 403. Although the evidence wés prejudicial, it was not
unduly prejudicial. ‘KRE 4@3 “does not offer protection against evidence that is
merely prejudicial in the sense that it is detrimental to a party’s case.” Webb,
387 S.W.Sd at 326 (citing .Carter, 617 F.2d at 972 and Brazos River Auth., 469
F.3d at 427). The evidence was highly probative; the prejudice did not rise to
" the level of undue prejudice féquiring exclusion under KRE 403. The issues
C.harles-'presented with this evidence‘are issues of weight, rather than
admissibility. The jury was properly entruéted with the evidence to give it its
due weight in making an ﬁltimate decision regarding guilt. We hold th¢ trial

court did not abuse its discretion in admitting this evidence.
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D. The trial court did not abuse its discretion in excluding any of the
aalt-perp evidence.

Charles next alleges that his right to present an alternaﬁve perpetrator
defense was severely limited by seve,fal of the trial coﬁrt’s evidentiary rulings.
" “The Due Process Clause of the Fourteenth Amendment guarantees a criminal
defendant the opportunity to present a full defense, and 'that guarantee
includes the right to introduce evidence that an aiternate perpetrator
committed the offense.” Gfay v. Commonwealth, 480 S.W.3d 253, 266 (Ky.
2016) (citing Harris v. Commonwealth, 134 S.W.3d 603, 608 (Ky. 2004)). For
aalt-perp evidence to be admitted, “all KRE 403- 'requires is evidence of sorne
logical, qualifying information to enhance the proffered evidenee beyond
sﬁeculative, farfetched theories that may potentially confuse the issues or
mislead the jury.” Gray, 480 S.W.3d at 268. |
However, this does not make aalt-perp evidence automatically

admissible. It must still be admissible under the other rules of evidence. Our
aalt-perp standard merely offers guidance in determining the relevance of these
aalt-perp theories. This Court agrees that the “latitude” states have to create
rules of evidence is limited by the Constitution. See Hblrﬁe_s v. South Carolina,
547 U.S. 319, 3.24 (2066). The constitutionally guaranteed right to present a-
‘defense must not be “abﬂdged by evidence rules that :‘infring[e] upon a weighty
interest of the accused’ and are []arbitrary’ or ‘disproportionate to the purposes
they are designed to serve.” Id. (quoting United States v. Scheffer, 523 U.S.

303, 308 (1998) (quoting Rock v. Arkansas, 483.U.S. 44, 58, 56 (1987))). Thus,
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we.must determine the admissi_bility of ‘ea(':h of the 'pfoffered items from Charles
to determine if they were, independeﬁtly, admissible under our rules of
evidence. These evidentiary rulings of the trial court are still reviewed for
abuse of discretion. See Gray, 480 S.W.3d at 268. We must also determine
whether the rules in question afbitrarily infringe upon Charles’s right to
present a defense, and deprived him of a fair trial.

Before beginning thel analysis of the excluded evidénce, we would note
that Charles did prbvide a robust cross-examination of Zach Massey. Defense
crosséd Massey aboﬁt: his erred reporting‘ of the date of his mother’s
disappearance; his knowledge of a friend who owned a white truck (és Charles
claimed Goldia had left in the night of her disappAea'rance) and his failure to
report it to police; his tumultuous relationship with his mother; his extensive
drug use; his inconsistencies in explaining the da‘te of his mother’s
disappearance; and the police’s faﬂure to éver obtain Massey’s DNA for
analysis. Thus, >while some of the proposed evidence was excluded, Charles did
provide a wealth of aalt-perp evidence to support his theory of the crime.

, i) Robbery with Box Cutter |

Charles requested to ask Massey about a robbery from December of
2014, for which Masséjr was later convicted. Charles also requested to ask
about his use of a box cutter -as a weapon during that robbery. The cgnviction
and crime are governed by KRE 609 and the use of the Weapon falls under KRE

404.
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Charles does not argue fhat Massey’s conviction was relevant for any ,.
purposes other than impeabhment. Thus, -we must determine whether the
conviction was admissible pursuant to KRE 609. ;Jnder that rule, evidence of a
conviction is admissible “if the crime was punishable by death or irﬁprisonment
' for one ... year or more under the law ...” Additio‘nally,ff[t]he identity of the
crime upon which conviction was based may not be disclosed upon cross-
examination unless the witness has denied the existence'of the conviction”
(emphasis added). The existence of this conviction is .clear.ly admissible.
Charles was permitted to ask this question of the witness. Howevef, without a
denial of the cc;n‘viction, the identity of the crime was simplf inadmissible
pﬁrsuant to the rule. As such, the court’s decisiori to exclude such evidence
was not an abuse of discretion.

Charles also requeéted to ask Massey about his use of a -bdx cutter
during the commission of this crime. Assuming this evidence could be
 separated from the identity of the crimei, such adrhission would still violate
KRE 404. -Charles’s intent was to show a tendency for violence from the
witness, thereby creating the impression that he could have acted in
accordan‘ce7 with such-character,.an_d killed his mother. 'Dﬁring arguments
before the court, Charles claimed fhat this evidence fulfilled about “every
excéption‘ to 404(b)” and yet failed to eﬁumerate how, either at trial or in his :
brief. This Court fails to recognize how such a prior bad act Wduld mcgt one of
the exceptions; if the Commonwealth had submitted this evidence ébout

Charles, we would make a similar ruling. This evidence was offered puirely for
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propensity purposes. As such, we hold that the trial court did not abuse its
discretion in preventing Charles from raising'thesé issues dﬁring Maésey’s
testimony.

2) Prior Domestic Violence with Goldia

Charles also reques-ted that the Court allow him to ask Massey about a
prior incident of domestic abuse with his mother, Goldia. This incident
occurred in 2006, wh’ilé Masséy was still a minor and led to a petition in
juvenile court. The date of the incident Would have been eight years prior to
Goldia’s disappearance.‘ The Commonwealth objected to introduction of this
evidence but conceded that Charles should be allowed to ask whether there
had been any element of physical abuse or altercations between Mas'sey. and
his mother during the year of 2014 before she diséppearcd. The Court agreed
and ruled accordingly. Charles now argues he should have‘been permitted to
aék about this incident from 2006.

This evidence is; once again, evidence of a prior bad act under KRE
404(b). Additionally, it is offered to. prove that Massey may have acted in
accordance with that bad act and killed his mother. Thus, the evidence must
meet one of the ekceptiﬁﬁs under KRE 404(b) to be admissible. This Court
agrees that this evidence could be offered to prove motive; a history of violence
could poter_ltially leéd to-a motive for murder. However, the issue with
admissibility arises from the temporal remoteness. “[Plrior acts are not
| adrﬁissible when the conduct occurred too remote in time to fairly represent

any reasonable application to the present crimes.” Driver v. Commonwealth,
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361 S.W.3d 877, 884 (Ky. 2012) (citing Barnes v. Commonwealth, 794 S.W.2d
165, 169 (Ky. 1990)). | |

The prior act of physical violence was égainst the victim, making it far
_ more‘ relevant. See Driver, 361 S.W.3d at 885. But, it occurred over eight
years prior to the mﬁrder, while Massey was still a juvenile. Given these |
circumstaﬂces, we cannot say that the trial court did not properly exercise its
discretion in making its decision to exclude the evidence. The trial court
weighed the facfs of the situat.ioh but, given the.remoteness of the time, chose
to limit the period for which Charles could questioh t_he witness about violence
again’sf Golciia. We hold that such a decision was a proper exercise of
discretion. |

3) 2007 Tampering

The last piece of aalt-perp evidence Charles soughf to introduce during
Massey’s ‘testimony was evidence of an incident in 2007. At fhat time, Massey
had disposed of a stolen cell phone in th(; river. Charles claimed that this
evidence showed knowledgé of ability to dispose of evidence. The trial court
believed the evidence would violaté KRE 404(b) but reserved ruling until -
hearing the context of the testimohy. Contrary to Charles’s machinations in
his brief, this issue was not ﬁfeserved. Defense counsel ciid not attempt to ask‘_‘
these questions at trial nor broach the topic with the court again. Charles
attempts to argue that, because the trial court limited the questioning
regarding physical abuse to 2014, this line of questioning would have also been

excluded. We cannot assume this fact, however. While we understand the
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Commonwealth’s argument that this issue‘was waived, we will review this issue
for palpable error to ensure the fairness ef Charles’s proceedings. See RCr
10.26. -

The trial court correctly determined that the evidence of tampering would
' fall under KRE 404(b). Similar to the physical altercatioﬁ eviden.ce, this
evidenee would have enly been admifted to show conformity of behavior
‘therewith. Although, argu-ably,‘ this evidence may go to plan or knowledge, that
link is tangential at best. Given the 'temporal remoteness and low probative
valﬁe, we ﬁold that there was no palpable error in excluding such evidence.

4) KRE 609 and 404 do not arbitrarily prohibit a defendant’s
right to present a defense.

The right to present a defense “does not ... abregate the rules of
evidence.” McPherson v. Commonwealth, 360 S.W.3d 207, 214 (Ky. 2012).
Even 1f these 'rules. of evidence would pfohibit admissiqn of evidence, if those
rules arbitrarily prohibit a defendant’s aBility to present a defense, the
defendant’s constitutional rights are violated. “[Tjhe defendant’s interest in the
challenged evidence must be weighed against the interest the evidentiary rule _
: ,is. meant to serve, and only if applicatiofn of the rule would be arbitrary in the
particular case or disproportionate to the state’s legitimate interest must the |
rule bow to the defendant’s right.” Id. (citiﬁg Montgomery v. Comrhonwealth,
320 S.W.3d 28, 41 (Ky. 2010); Holmes, 547 U.S. 319; and Scheffer, 523U.S~.
| 303). As suci'x, we must examine the nature of KRE 609 and 404 to determine
whether they arbitrarily act in a way to prohibit a defendant’s ability i:o present

aalt-perp evidence. We hold that KRE 609 and 404 do not arbitrarily prohibit
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the right to present a complete defense and are ’grounde_d in reasonable
attempts to govern the introduction of evidence at trial.

In examining Federal Rule of Evidence 609, similar to KRE 609, the
United States Sup;eme Court stated that “[e]vidence that é litigant or his
witness isl ‘a convicted felon tends to shift a jury’s focus from the worthiness of
the liﬁgant’é position to the moral worth of the litigant himself.” Green v. Bock
Lauﬁdry Mach. Co., 490 U.S. 504, 510 (1989). The Caurt spent considerable
time reviewing the history of the r;,lle and the attempt in its drafting to prevent
unfair prejudice to witnesses and accused parties. Id. at 510-21.- Our rule of
evidence also attempted to r;'lanage the effect of undue prejudice while still
favoring admissibility of evidence where relevant. The rule allows evidence of
con'victions but preveﬁts admission of detaiis régarding crimes and |
circumstances of conviction unless offered by the Witnéss. This rule is far from
arbitrary; in fact, in most cases it protécts an accused who chooses to testify
but has a criminal conviction. The rule i"s.appliedz to all parties, be he a’
defendant or witness. The rule serves the purpose of giving the jury
information while still prohibiting an inﬂux of prejudicial information t/hat mayA
mislead or confuse the jury. Thus, application of this rule to Charles’s case did
~ not violate his constitutional rights.

KRE 404 also serves a valid éﬁd legitimate purpose. The “evidentiary

rule séeks to prevent the admission of evidence of a defendant’s previous bad
-actions which ‘show a propensity or predisposition to again commit the same

or a similar act.” White v. Commonwealth, -- S.W.3d --, 2014-SC-000725-MR,
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2017 WL 3635130, *3 _(Ky.. Aug. 24, 2017). . Thé rule, of course, also applies to
prior'bad acts of witnesses. See McPherson, 360 S.W.3d at 213—14'. Thus,
again, the rule attempts to protect lioth deferidants and \ivitnesses from being
unfairlyvprejudiced; it provides an avenué for releveint evidence to be submitted
to the jury while still protecting the process from an inundatitin of prejudicial
information that may only taiigentially_relafe to' the crime at hand. Once again,
this rule is neither arbitrary nor disproportionate to the state’s interest. |
Therefore, we hold that the trial court acteci properly in excluding the proposed
aalt-perp évidence and Charles’s constitutional right to i)resent a defense was
not violated.

E. There was not cu_mlilative errori

Undei the doctrine of cumulative error, “multiple errors, although

- harmless individually, may be deemed reversible if their cumulative effect is to
render the trial fundamentally unfajr.”. Brown v. Commonwealth, 313 S.W.3d
577, 631 (Ky. 20 1'0). However, “[w]e have found cumulative error only where
the individual errors were themselves substantial, bordering, ét least, on the
prejudicial.” Id. (ci;cing Fuhk v. Commonwealth, 842 S.W.2d 476 (Ky. 1992)). In
i:his case, While Wé have questioned the sufficiency of some of the proceedings
in the court below, we have found no reversible error. We have found O error
on any presefved issues; on unpreserved issue_s, we have not found any
palpable error. None of the.issues together are so substantial as to create a
fundamentally unfair effect. Thus, we hold there was no cumulativé error

rendering Charles’s trial unfair. .

~
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III. CONCLUSIOﬁ
After thorough exaxﬂiﬁation, and procedural scrutiny, we hoi_d that
Charlés’s‘ trial was fair and conStitgtionally adequate. W_e thereby affirm the -
judgment of the Fayette Circuit Court.

All sitting. All concur.
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